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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 

               Civil Judge, Dhubri 
 

Title Appeal No. 27/2018 
   14th day of May, 2019 
 

      1. Smti Mala Paul and others  .............   Appellants. 

-Versus- 

1. Legal heirs of Lt.Nimai Saha and others  ............. Respondents. 

1.  The State of Assam …………………….Proforma respondent. 

This appeal coming on this day (or having been heard on) 12-04-2019, 14-05-2019 

In the presence of: 

Mr. M. Rahman. ............................   Ld. Advocate for Appellants. 

Mr. M. Seal Sharma ......................... Ld. Advocate for Respondents. 

Mr. S. K. Das       ……………………..      Ld. Govt. Pleader 

And having stood for consideration to this day, the Court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved 

and dissatisfied with the judgment and decree dated 31-05-2018 passed in 

connection with T.S. No. 05/2016 by learned Munsiff No.1, Dhubri, whereby 

learned Trial Court dismissed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record of T.S. No. 05/2016 was called for and 

received and the defendants/respondents have appeared and contested the 

appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The Ld. Trial Court has erred in law and facts in passing the judgment and 

decree and dismissed the suit. 

2) The judgment and decree is not in conformity with material available on 

record and dismissal of the suit is very much mechanical and not at all judicious 

decision of the court.   

3) Ld. Trial Court did not give any value on administration of justice or 

substantial justice to a litigant like the appellants but was very much interest on 

his disposal for his record to satisfy the higher authority.  

4) The argument did not place in judgment and there was no answer to the 

rulings and judicial precedents and hence the impugned judgement is not only 

vague but also baseless. 

5) The Ld. Trial Court has framed the issues but neither discussed nor decided 

by reasons. 

6) The Ld. Trial Court has failed to discuss the material facts of the suit as the 

suit for declaration and apportionment of share of the properties left by their 

deceased mother Indumoti Saha. 

7) The Ld. Trial Court misconceived, mis-understood and committed mistake in 

law in discussion of exhibits. 

8) The Ld. Trial Court wrongly hold that the plaintiffs’ suit has no cause of 

action.   

4. I find it necessary to give brief description of the plaintiffs' case.  
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5. The plaintiff has filed this suit for declaration, apportionment of share and 

permanent injunction.  

6. In this suit the plaintiff stated that Indumoti Saha, the mother of the plaintiff 

No.1, 2, 3 and defendant No.1 & 2 died on 07/10/2003. Indumoti Saha during 

her life time purchased a plot of land measuring 1K-3L covered by Touzi No.2, 

Patta No.213(old), 29(new), Dag No.366(old), 490(new) by Regd. Sale Deed 

No.1373 dtd.28/02/1953 and is the schedule ‘A’ land.  During her life time 

Indumoti Saha constructed her residential Assam Type C.I. Sheet houses and 

was residing thereon along with her husband Monindra Mohan Saha and the 

plaintiff No.1, 2, 3 and defendant No.1 & 2 were born there. The C.I. sheet 

house is described as B schedule land. Monindra Mohan Saha died about 45 

years ago. After the death of Indumoti Saha, the plaintiff No.1, 2, 3 and 

defendant No.1 & 2 jointly inherited the properties of schedule ‘A’ and ‘B’ land 

and are possessing jointly till date. The A and B schedule property are still un-

partitioned and joint property. Under the provision of Hindu Succession Act each 

of them are entitled to equal share i.e. 1/5th each. The plaintiff No.3 Kartik Saha, 

S/O Indumoti Saha died leaving his wife Rekha Saha and plaintiff No.3(a), 3(b) 

and 3(c) who jointly inherited the 1/5th share of property. After the death of 

Indumoti Saha, the name of plaintiff No.1, 2, widow of Kartik Ch. Saha namely 

Rekha Saha and the name of the defendants were duly mutated in respect of the 

A schedule land. Subsequently, Rekha Saha died in the year 2015 leaving the 

plaintiff No. 3(a), 3(b) and 3(c) as her legal heirs. In the first week of May 2015 

the plaintiff demanded and asked the defendants for partition of the properties 

of schedule ‘A’ and ‘B’ among them in equal shares and a meeting of village 

elders and relatives was called for and held on 13-05-2015 and after prolonged 

discussion the land of schedule ‘A’ was partitioned and a deed was accordingly 
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executed among the plaintiffs and the defendants. The share of the plaintiffs is 

very small and not in a position to live there and therefore the plaintiff No.2 and 

widow of plaintiff No.3 i.e. Rekha Saha desired to sell out their share of land and 

they applied for permission before the proforma defendant. But the defendants 

filed an objection against the sale permission on 10-09-02015, as a result, the 

proforma defendant declined to issue permission as prayed for by the plaintiffs. 

The defendants refused to comply the terms and conditions of the deed 

executed among the plaintiffs and the defendant on 13/05/15 about partition of 

land of Schedule A. The defendants expressed to transfer the entire properties of 

schedule ‘A’ and ‘B’ to the third party. Hence this suit.  

7. The defendant No.2 has filed written statement and contended that the suit is 

not maintainable in both law and facts; suit is barred by principles of waiver, 

estoppels and acquiescence; there is no cause of action; suit is under-valued; 

suit is bad for non-joinder and mis-joinder of necessary parties; barred by law of 

limitation; this Court has no jurisdiction to try the suit. 

8. It is stated in the W.S. that the defendant No.2 along with defendant No.1 (now 

deceased) have been possessing and enjoying the schedule A & B land since 

long 50 years. The plaintiff No.1 has been residing outside of schedule land at 

Gouripur Ward No.2 with her husband since after her marriage about 25 years 

ago. The plaintiff No.2 Bedena Saha is unmarried and has been residing with 

plaintiff No.1 at her house. The plaintiff No.3(a) to 3(c) legal heirs of Lt. Kartik 

Ch. Saha are residing at Tongla and Rongia respectively since 45 years back. The 

defendant No.2 has developed the said land as well as maintaining the land till 

date. Lt. Indumoti Saha died leaving six sons and daughter. Defendant No.1 died 

leaving legal heirs viz.1(a), 1(b) and 1(c). The Schedule A and B are possessed 

by the legal heirs of deceased defendant No.1 along with defendant No.2. The 
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plaintiff No.2 and legal heirs of plaintiff No.3 at the ill advice of plaintiff No.1 are 

demanding the schedule land and without any information, the said plaintiffs 

applied for sale permission and are trying to sale the valuable portion of the land 

without proper discussion and measurement. There was no valid deed of alleged 

partition made on 13/05/2015 and same is invalid and has no legal force. 

Accordingly the defendant No.2 has prayed to dismiss the suit with costs.   

9. The learned Trial Court has framed the following issues : 

1) Whether the jurisdiction of the court to try this suit is barred?  

2) Whether the suit is maintainable in law and facts? 

3) Whether there is any cause of action for the suit? 

4) Whether the suit is bad for non-joinder of necessary parties? 

5) Whether the suit is barred by limitation? 

6) Whether the plaintiffs are the joint owner and possessor of the suit land? 

7) Whether the plaintiffs are entitled to the relief as prayed for? 

8) To what other relief (s), the parties are entitled to? 

10. Points for determination: 

(1) Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1: 

13. Without going into the merits of the judgment, what strikes most is that 

although eight numbers of issues were framed by Ld. Trial Court, but there is no 

finding in all the eight issues. Hence I consider that the case record should be 

remanded back to the Ld. Trial Court for fresh decision on all issues. Hence the 

impugned and decree dated 31/05/2018 passed in TS No. 5/16 by Ld. Munsiff 

No. 1, Dhubri is set aside.      
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14. In view of the above finding, the case record is remanded back to the Court of 

learned Munsiff No. 1 Dhubri for fresh judgment deciding all issues on the 

evidence available on record. Parties are directed to appear before the Ld. 

Munsiff No.1, Dhubri on 15-06-2019 to receive instruction. 

15. Prepare decree accordingly. 

16.  Send back LCR along with a copy of judgement. 

17. Given under my hand and seal of this Court this 14th day of May 2019. 

Typed by me – 

 

    D. Boro        D. Boro 

      Civil Judge, Dhubri.                          Civil Judge, Dhubri. 


